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The Intent of this Paper

By presenting the facts about the shortage of services for individuals challenged with brain based illnesses including schizophrenia, bi-polar affective disorder and depression who are confined to the RI corrections system, the Mental Health Association of Rhode Island (MHA of RI) hopes to collaboratively advocate with the RI Department of Corrections (DOC), and the Department of Behavioral Healthcare, Developmental Disabilities and Hospitals (BHDDH) to address this problem, to propose the solutions and to seek the resources that will enable these individuals to access the clinically appropriate mental health care they require while detained and/or incarcerated.

The Problem

When persons with serious and persistent challenges to their emotional and mental well being become involved with the criminal justice system, a myriad of concerns arise – both for the individual and for BHDDH and DOC.  In recent years, nationally, mental health care systems have moved away from reliance on long term in-patient care and incarceration for non-violent offenders to integrated systems of community based, much less costly, and usually voluntary services that focus on rehabilitation and recovery.

Relatively few people challenged by serious brain diseases involving disruptions to their mental health present with levels of danger to themselves or others that involve criminal acts.  However, all too often, the public response, frequently fueled by media reports, results in stigmatizing reactions that generalize these behaviors and accompanying levels of danger to include all people experiencing these challenges.  Thus, the adverse effects of this counterproductive stigma on these individuals, their families and the community at large is reinforced and amplified.

Likewise, if a person has been involved in serious criminal activity, community based service providers are often concerned about recidivistic behaviors; negative public response to program sites that serve and treat previously incarcerated or hospitalized consumers; and general liability.  

For other reasons, individuals living with serious mental illnesses present significant challenges to the criminal justice system.  This system has been created to maintain public safety; to detain or contain those individuals who are awaiting trial or who have been convicted of crimes; and to create humane environments that meet the basic physical and mental health care needs of both the incarcerated and those who are sentenced to community based sanctions such as probation and home confinement.

The criminal justice system is not designed or equipped for people challenged by serious brain diseases.  Moreover, the personnel who provide care and containment in the corrections system are typically not all trained at levels of clinical expertise that enable them to adequately recognize, understand and respond to the unique difficulties these individuals bring with them, especially when they are incarcerated.

When the magnitude of the significant budgetary constraints to which all state systems of care have been subject in recent years is considered, the problem becomes more daunting for the public servants charged with the responsibility of meeting the legitimate needs of these individuals involved with their departments.  Therefore, financial constraints will need to be considered as the departments and community service providers work for critical system changes and should not become obstacles to those changes.

The Situation in Rhode Island 

Rhode Islanders living with serious brain based illnesses who are currently or who have been involved with the criminal justice system … though they are a relatively small group numerically … represent some of the most challenging programmatic and service delivery problems for both DOC and BHDDH.

Many correction systems in the United States include adequately sized and structured comprehensive psychiatric systems of care within the walls of their incarceration facilities; however, Rhode Island does not have that advantage.  Health care in the Rhode Island Adult Correctional Institutions (ACI) is primarily provided by a group of health care professionals, including physicians, who contract with DOC to meet the physical and mental health care needs of the prisoners.

In light of both the statutory principle of ‘parity’ and the constitutional prohibition against ‘cruel and unusual punishment’ the continued absence of a dedicated system of mental health care for individuals in the criminal justice system carries with it the possibility of costly state and federal litigation.  If, under the statutory mandate requiring parity for mental health care, limited resources are to be appropriated to deal with both the physical and mental health needs of the prison population, how will an adequate array of mental health care services be established and made available in sufficient quantity to those who require them?  Given the resources available within the ACI, it is quite possible that a prison inmate in need of psychiatric treatment will not get appropriate care, even though he/she would obviously get treatment for a broken leg or for a cardiac episode.  

Currently, the ACI uses isolation cells in an effort to safely confine prisoners with serious brain based illnesses when they are symptomatic.  The cells are monitored by nurses and social workers, and a psychiatrist reviews the clinical status of the inmate on a regular basis.  This practice may protect that prisoner and others from immediate harm, but it is not a suitable alternative to active psychiatric care and intervention.  Indeed, most research and the vast majority of clinicians agree that social isolation and the accompanying physical inactivity will actually aggravate the conditions, worsen symptoms and increase subsequent presentations.

There are currently three locations in the ACI where prisoners with brain diseases are specially treated.  These are the infirmary, where physically sick prisoners are treated and individuals experiencing active signs and symptoms of acute mental illness are monitored; the crisis management cells adjacent to the infirmary, where prisoners experiencing severe psychotic episodes are isolated; and the observation and stabilization unit, where prisoners experiencing severe psychotic episodes are also placed.

Theoretically, prisoners in the crisis management and observation cells are placed there for only a few days.  However, some prisoners are kept for much longer periods - months or even years.  Inmates in these cells are generally locked down 23 hours per day and are otherwise subject to the same deprivations imposed on prisoners in traditional punitive situations.

The question of whether a pre or post adjudicated individual challenged by mental illness needs to be confined to a penal environment due to the “imminent likelihood of serious harm” criterion, or whether he/she can be safely contained in a treatment environment provided by the mental health authority is most pertinent given the current levels of care and the amount of mental health treatment services available at the ACI. 

The Rhode Island Mental Health Law and Forensic Commitment 

The Rhode Island Mental Health Law directs that the “The State Director of Mental Health, Retardation, and Hospitals (now named the Department of Behavioral Healthcare, Developmental Disabilities and Hospitals – BHDDH) shall maintain . . . an appropriate facility for the confinement of persons committed to his or her custody  . . . and shall provide for the proper care, treatment, and restraint of all such persons” (R.I. Gen. Laws § 40.1-5.3-1).

The Mental Health Law also provides for the involuntary commitment of mentally ill prisoners to the state mental hospital (R.I. General Laws § 40.1-5.3-6, 7 & 9). 

The statutory language provides that on a petition of the Director of BHDDH or on the petition of the Director of DOC, a prisoner awaiting trial or convicted of a crime and imprisoned, who is challenged by brain disease that requires mental health care and psychiatric in-patient services, can be committed to the state mental hospital by a Justice of the Superior Court if the necessary services are not available in the ACI.

The Director of BHDDH has rarely, if ever, exercised the right to petition for the involuntary transfer of a prisoner from the ACI to the state hospital, even though this authority is separate and independent of the ACI and the law does not require that both Departments petition for the transfer of a prisoner.

Proposed Alternatives to Facilitate Inmate Transfer to the Forensic Mental Health Unit

The BHDDH and DOC administrations have consistently interpreted the Forensic Commitment Law as the sole legal avenue of access for prisoners exhibiting symptoms of acute and serious mental illness to be transferred into a psychiatric hospital.

The clinical standard adopted by Rhode Island to involuntarily commit an individual to a psychiatric facility is “imminent likelihood of serious harm by reason of mental disability” (R.I. General Laws § 40.1-5-2.7).  When a prisoner is acutely and seriously symptomatic and requires mental health care and in-patient psychiatric services which cannot be provided in a correctional facility, he or she is not transferred to the inpatient mental health facility on the basis of a medical assessment as to the need for psychiatric services unavailable at the ACI.  Rather the transfer is based on whether he or she meets the standard of “imminent likelihood of serious harm by reason of mental disability”. 

Currently at the ACI, efforts to address “likelihood of serious harm” situations involving individuals with brain diseases can be pursued first through segregation and, if this proves ineffective, only then by physically restraining a patient.  Thus, a prisoner may not be transferred to a facility which can provide the clinically indicated intervention and level of care consistent with the standard of care that would be normally prescribed for the specific condition and his or her acute presentation until he/she is so dangerous that even physical restraint within the ACI is not sufficient to ensure safety.  This is a medically inappropriate and arguably “cruel and unusual” response to individuals presenting with acute signs and symptoms of brain disease.

In addition the Legislature has delegated authority to the Director of Corrections to utilize the Mental Health Law (RI General Laws § 40.1-5-1, et seq.) to place prisoners in the state mental hospital.  

However, the DOC appears to believe that a prisoner challenged by brain disease, no matter how symptomatic the mental illness, cannot seek treatment in the state mental hospital except upon the petition of the ACI or BHDDH administration under the Forensic Commitment Law.  To date, BHDDH does not seem motivated to exercise its authority to seek admission of inmates to the state hospital because it has just twenty forensic beds.  This number of beds is fewer than would be needed if in-patient psychiatric treatment for prisoners was available on a “medical necessity” basis, or if it were available to all inmates living with brain disease and in need treatment that is not available at the ACI. 

As a consequence of this rigid interpretation of the law which effectively disregards the clinical needs of patients who require and would be afforded hospitalization were they not prisoners, potential remedies are effectively disregarded.  However, in Rhode Island, prisoners are rarely given psychiatric hospitalization solely on the basis of a clinical judgment that hospitalization is a medically necessary intervention.  Instead, hospitalization is an option reserved only for the most extreme circumstances.
Despite the capacity limitations of the inpatient mental health forensic unit, an inmate should be able to receive the mental health care services he/she requires in an appropriate environment and in a timely manner.  Appropriately licensed clinicians practicing within the ACI should have the ability to assess and refer inmates for transfer to secure inpatient units of the mental health care system based on the inmate’s clinically assessed and medically necessary needs.  

The interdepartmental process for effecting these changes, and the role of the Court in supporting needed psychiatric care of inmates while still ensuring the public safety have to be addressed.  However, in the absence of such an effort, the current system of care remains significantly deficient and at times, inhumane. 

The current and continuing failure of the State of Rhode Island to provide appropriate mental health care ignores medical protocols for people living with serious brain disease.  This failure is also inconsistent with the spirit of the mental health law; the statutes with respect to mental health parity; and the requirement for due process as well as the prohibition against cruel and unusual punishment under the Rhode Island and United States Constitutions. 

Systems Impact

A 2009 study by the Justice Center of the Council of State Governments found that 14.5 percent of incarcerated men and 31 percent of incarcerated women suffered from "serious" brain disease, which the study defined as bipolar spectrum disorder; schizophrenia and related thought disorders; and major depression.  Excluded were prisoners with less serious mental illnesses such as anxiety disorders (including post-traumatic stress disorder); adjustment disorders; ordinary depression or acute reactive psychiatric signs, symptoms and conditions, such as suicidal thinking, drug abuse and alcohol addiction.  Other studies estimate that a more accurate figure of prisoners challenged by serious brain diseases is 25 percent.  

Although the ACI does employ mental health professionals, the prison itself is not a therapeutic environment.  The prison administration sees its primary function as safely containing the thousands of people sent to the ACI annually.  Although the Director, A.T. Wall, recognizes the value of rehabilitation programs; community treatment facilities; and post-prison planning; he has lacked the financial resources and political support to accomplish much beyond a few pilot programs involving a handful of individuals.

Consequently, over the past ten years or more, at the conclusion of their sentences, the ACI discharges individuals with serious mental illnesses to a mental health center.  This absence of a clinically indicated and well resourced transition plan is a recipe for further anti-social or disruptive behaviors; repeated arrests; and further detentions and confinements.  Indeed, many individuals with brain diseases are frequently returned to the ACI for technical violations of probation such as failing to pay fines or court costs; failing to appear in court on the appropriate date; or otherwise failing to follow a court-ordered directive.

A substantial majority of incarcerated people challenged by chronic mental health concerns also struggle with abusive drugs or alcohol.  Effective substance abuse treatment for a dually diagnosed person is virtually impossible without comprehensive mental health care that addresses both conditions concurrently.  Long term psychiatric hospitals do have the expertise and resources to provide dual diagnosis treatment.  Given the absence of adequate resources to provide such treatment within the walls of the ACI, under RI State Law, BHDDH has the responsibility to provide such interventions.  

Remedies

1.  Enforce the Existing Law

The law mandates that prisoners who are experiencing symptoms of serious brain diseases receive treatment in a therapeutic facility.  The General Assembly has recognized that prisons are fundamentally places of punishment and restraint.  In a prison, health care will always be a consideration that is secondary to punishment and restraint.  

The majority of prisoners with brain disease are not violent offenders.  There is no clear and convincing justification to detain and treat them in a facility that is first and foremost a prison, if a secure therapeutic alternative exists.  Secure long term hospital units with locked doors and windows and a trained security staff, operated by the mental health authority should be adequate to provide a safe and secure treatment environment for a substantial portion of the inmates with serious behavioral an mental health conditions currently sent to the ACI. 

For the minority of these prisoners who are violent, a small “high security” hospital unit authorized and operated by the mental health authority would address the clinical and security needs of this group of inmates.  

The mental health care system is already equipped with a continuum of “step down” treatment options—group homes, intensive case management, mobile treatment teams, multidisciplinary teams, and access to acute hospital care.  The DOC has none of these resources. 

Finally, BHDDH has statutory responsibility to manage the care and treatment of all individuals with brain disease, including prisoners who are released upon completion of their sentence.

2.  Divert Persons challenged by Mental Illnesses from the Criminal Justice System

Neither the DOC nor BHDDH can reasonably expect to see a significant infusion of resources to address the problem of inmates with brain disease in the immediate future.  So what can be done now?

Prisons and in-patient beds represent the most expensive end of the systems of behavioral health care and containment for adjudicated and sentenced individuals with brain diseases.  It makes much more sense in the short run to concentrate on the front end and invest in:

· police training

· jail diversion

· involvement of emergency services

· court based mental health clinics to evaluate defendants presenting with behavioral health concerns

· dedicated probation and parole staff with caseloads specializing in mental health issues

· dedicated case management provided by mental health professionals and located in the prison

· co-operation of the two systems on issues of return to the community at the end of a sentence

Other jurisdictions have been successful in working with the state Medicaid authority so that Medicaid cards, essential to fund psychiatric medications and therapy appointments, are available to prisoners as they leave the prison at end of sentence.

Dedicated mental health care case managers assigned exclusively to the ACI and acting as bridges between the two systems could facilitate housing and treatment plans prior to release and have regular communication with the ACI clinicians so that with appropriate sign offs from the prisoner, community based providers could be accurately informed about treatment needs and clinical matters.

Other segments of the criminal justice system such as the judiciary, probation and parole need to be part of this collaborative effort.  In addition, police department trainings on the recognition of, and approach to, individuals presenting with acute signs and active symptoms of mental illness, as well as treatment alternatives to arrest need to be further developed. 

While there are pilot programs in many of these areas already operating in Rhode Island, the issues of capacity and continuity of care need to be examined and evaluated in light of the statewide need for diversion and for after care programming.  If the criminal justice and mental health care systems were able to collaborate and communicate to provide better options for defendants with mental illness, advocates could then concentrate on public education and legislative advocacy to generate public sector resource improvements.

This paper, then, is calling for more intentional, systematic and sustained collaboration among the police, the Courts, DOC, BHDDH, providers and the advocacy community in the service of providing more adequate and effective behavioral health care for individuals with mental illness who are involved with the criminal justice system.  Other states have successfully addressed similar issues and we can learn from their successes and apply them here in Rhode Island at all levels of state and local government.

Our budgetary problems should not be used as a reason for delay.  We can be much more effective by thinking more broadly and creatively across systems. 
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